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Court of Appeals of the District of Columbia. 


No. 2979. 

Nejib Hekimian, Appellant, 
vs. 

S. Walter Woodward. 


a Supreme Court of the District of Columbia. 

At Law. No. 58882. 

S. Walter Woodward, Plaintiff, 

vs. 

Nejib Hekimian, Defendant. 

United States of America, 

District of Colwmbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers w r ere filed and proceedings 
had, in the above entitled cause, to wit: 

1 Declaration. 

Filed February 24, 1916. 

In the Supreme Court of the District of Columbia. 

58882. Law. 

S. Walter Woodward, Plaintiff, 

vs. 

Nejib Hekimian, Defendant. 

The plaintiff, S. Walter Woodward, sues the defendant, Nejib 
Hekimian, for that heretofore to wit: on the 29th day of October 
1915, plaintiff by a certain instrument in writing (executed on be¬ 
half of the plaintiff by Brainard W. Parker, his Attorney) did lease 
unto the defendant premises known as store-room #1418 H street, 
N. W., and cellar space immediately under said store-room (in the 
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Woodward Building), in the City of Washington, District of Co¬ 
lumbia, for the term of one year commencing on the first day of 
October 1915 and by said instrument in writing defendant did 
agree and promise to pay for said premises the sum of Four Thou¬ 
sand Dollars ($4,000) payable in advance in monthly instalments 
of Three Hundred and Thirty-three and 33/100 Dollars ($333.33) 
each on the first day of each and every month,during said term; 
and the plaintiff says that on to wit: the first day of January 1916, 
there t>ecame and was due and payable the sum of Three Hundred 
and Thirty-three and 33/100 Dollars ($333.33); and a like sum 
became and was due and payable on the first day of lebniary 1916, 
and defendant has not paid said sum nor any part threof although 
frequently requested so to do wherefore plaintiff brings this 
*2 suit and claims of and from the defendant the sum of Six 
Hundred and Sixty-six and 66/100 Dollars ($666.66) with 
interest on $333.33 thereof from Jan. 1, 1916 and interest on $333.33 
from Feb’v 1, 1916, besides costs of this suit. 

B. W. PARKER, 

Atify for Pl’ff. 

Particulars of Demand. 

* * * * * * * 

Nejib Hekimian to S. Walter Woodward, Dr. 

To Rent of premises #1418 H street, N. W., I 

for the month of January 1916.. • • $333.33 

« « « 11 ii February (< . 333.33 

$666.66 I 

“ Interest on the above amounts from the respective 

dates on which they became due and payable. 

A ffidavit. 

******* 

Personally appeared before me Richard O. Mullikin a Notary 
Public in and for the District of Columbia, S. Walter Woodward — 
made oath that he is the plaintiff in the above entitled cause 
3 and makes this affidavit of his own knowledge and that the 
defendant is justly indebted unto plaintiff for the rent of 
premises known as store-room #1418, II street, N. W., and cellar 
space immediately under said store-room (in the Woodward Build¬ 
ing) in the City of Washington, District of Columbia, for the months 
of January and February 1916; that said rent aggregating $666.66 is 
due and unpaid; and the plaintiff claims of and from defendant the 
sum of Six Hundred and Sixty-six and 66/100 Dollars ($666.66) 
with interest on $333.33 thereof from Jan. 1, 1916 and on a like sum 
from Feb. 1,1916, besides costs of this suit exclusive of all set-offs and 

iust grounds of defense. . __ 

J h S. WALTER WOODWARD. 
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Subscribed and sworn to before me this 24th day of February, 
1916. 

[seal.] RICHARD 0. MULLIKIN. 

Supreme Court of the District of Columbia. 

Friday, March 3rd, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of defendant’s motion filed herein by his at- 
torney for a further Bill of Particulars, it is ordered that said motion 
be and the same is hereby granted. Whereupon, the plaintiff is 
ordered to file such further Bill of Particulars within two days 
hereof. 


Further Par tic'll tars of Demand. 

Filed March 6, 1916. 

Copy. 

This memorandum of lease made and entered into this 29th day of 
October in the year of our Lord one thousand nine hundred 
4 and fifteen, by and between Brainard W. Parker, Attorney for 
S. Walter Woodward, party of the first part, and Nejib Heki- 
mian party of the second part. 

Witnesseth: That the said party hereto of the first part and in con¬ 
sideration of the covenants hereinafter mentioned, and the rent here¬ 
inafter specifically reserved, has leased and does hereby lease unto 
the said party of the second part, the premises numbered and de¬ 
scribed as Storeroom No. 1418 H Street, N. W. on the first or grade 
floor, and space in the cellar immediately under said storeroom in the 
building known as The Woodward Office Building located at the 
S. E. Corner of 15" & H Sts., N. W. in the city of Washington, D. C., 
to be used as a Rug Emporium and for no other purpose whatsoever, 
for the term of One year, commencing for the same on the First day 
of October A. D. 1915, and terminating on the Last day of Septem¬ 
ber A. D. 1916, the said party hereto of the second part yielding 
and paying as rent therefor the sum of Four thousand Dollars 
($4,000.00), payable in advance in equal monthly instalments of 
Three Hundred & Thirty-three and 33/100 Dollars ($333.33) on the 
first day of each and every month during said term at the office of 
the said party hereto of the first part, unless this lease be terminated 
in manner and form as hereinafter provided. 

The said party hereto of the second part hereby covenants and 
agrees to and with the said party hereto of the first part, his legal rep¬ 
resentatives and assigns as follows: 

First. That he will pay said rent reserved promptly at the time 
and times specified. * 
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Second. That he will keep said premises hereinbefore spe- 
5 cificallv demised, in good order and condition and surrender 
the same at the expiration of the term of this lease in like 
good order and condition as the same now are, ordinary wear and tear 

Third. That said premises shall be used and occupied for Rug 

Emporium purposes only. . ^ ^ 

Fourth. That he will not use or allow the said premises, or any 

part thereof, to be used for any unlawful or improper purpose. 

Fifth That he will not assign this lease or sublet said premises, or 
any part thereof, without the written consent of said party hereto ol 

the first part first had and obtained. 

Sixth. That he will not place any signs upon any part of said 
building or place anything in the windows or upon the fire-escapes 
thereof without the written consent of the said party hereto of the first 

part first had and obtained. H 

Seventh. That he will allow the said party hereto of the first part, 
his attornev or agent, to have access to the said premises at any and 
all times for the purpose of protection in case of fire, breakage of 

pipes, or for purposes of inspecting the same. . 

Eighth That he will not move into said premises any iron safe or 
safes without the written consent of the said party hereto of the first 

part first had and obtained. ,, , 

Ninth. That he will not move any furniture or other mate- 

6 rial into or out of the said building without first notifying 
the Janitor of the said building and the moving of all such 
furniture or material shall be under this direction and control 
Tenth That be will not use, or allow the said premises to be 
used for anv other purposes, than that above specified, or manufacture 
anv commodity, or prepare or dispense foods or beverages, ™ 
the written consent of the said party hereto of the first part first had 

811 E1 e venth^ That, he will not paper or paint the walls, or make any 
alterations, additions or improvements to the said demised Premises 
without the written consent of the said party hereto of the first part 
first had and obtained, and all alterations, additions or improve¬ 
ments made hy either of the parties hereto, except movable furniture 
put in at the expense of the said party hereto of the second part shall 
be the property of the said party hereto of the first part and shall re¬ 
main upon and be surrendered with the said premises at the end of 
the term of this lease without molestation or injury. 

Twelfth That he will conform to the rules and regulations made 
or hereafter to be made by the said party hereto of the first part for 

the government of said building. . , t * 

g Thirteenth. That he will not drive nails in deface or other- 

7 wise injure the walls, windows or woodwork of the said prem¬ 
ises hereby leased; and in event of such injury, the said party 
of the second part shall be liable to the said party hereto of the first 
part for such injury, to be repaired and paid for at such times as may 

be demanded by the said party hereto of the first part _ 

Fourteenth. That he shall be liable for any and all electric lamps 
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and window, door or transom glasses that may be broken by him or 
his employees or visitors. 

Fifteenth. That the said party hereto of the first part shall not be 
liable for the loss of or damage to the property of the said party of 
the second part in said building caused by rain, snow or water that 
may leak into the said premises through any defect in the pipes or 
plumbing or from any source whatever. 

Sixteenth. That he will give the said party hereto of the first part 
prompt notice of any defects in or accidents to the water, steam, or 
gas pipes, electric wires or lamps, or the heating apparatus that the 
same may be repaired with due diligence. 

Seventeenth. That the said party hereto of the first part shall not 
be liable for any accident or damage caused by the handling of 
electric lights or wires. 

Eighteenth. That all awnings and curtains placed in or 

8 upon said windows shall be of such color and texture as shall 
be approved by the party hereto of the first part. All such 

awnings and curtains shall be paid for by said party of the second 
part. 

Nineteenth. The said party of the second part further agrees to 
repair all damage to the plumbing such as the stoppage of drain 
pipes, the bursting of pipes by freezing and all other damage to the 
plumbing caused by negligence at his own cost and expense. 

Twentieth. That he will not allow any gasoline or other dangerous 
explosives to be brought into or upon said premises. 

Twenty-first. That he will not do any act or allow any act to be 
done therein that will be in any manner offensive or annoying to the 
other occupants of the house. 

Twenty-second. That he will keep all the premises and appurte¬ 
nances used and occupied exclusively by him or in common with the 
other tenants of said building in a clean and sanitary condition. 

Twenty-third. That he will not bring, maintain or permit to be 
brought into said premises any live animals or birds of any descrip¬ 
tion whatsoever. 

(Copy.) 

This memorandum of agreement, made and entered into this 29th 
day of October, 1915, by and between Nejib Hekimian and 

9 Brainard W. Parker, Attorney for S. Walter Woodward, 
owner : 

Witnesseth: That for and in consideration of the letting by 
Brainard W. Parker, Attorney for S. Walter Woodward, of the grade 
floor room known as No. 1418 “H” street, in the Woodward Build¬ 
ing, at the Southeast corner of 15th & H streets, N. W., Washington, 
D. C., and the agreement hy the owner of the said building, through 
his said attorney, to furnish to the aforesaid Nejib Hekimian neces¬ 
sary electric current for lighting, said leased premises, the said Nejib 
Hekimian has agreed and does hereby agree with the said Brainard 
W. Parker, to pay monthly the bill rendered by the said Brainard W. 
Parker for the electric current furnished according to the reading of 
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the individual meter, installed by the owner for this purpose, at the 
rate of seven cents (7j) per 1,000 watts. Said meter to be read by 
the electrician of the Woodward Building, the bill thereof to be ren¬ 
dered to and paid by the said Nejib Hekimian on the first day of each 
month hereafter, during the term for which the leased premises are 
held under the contract heretofore made and dated the 29th day of 
October, 1915. 

It is specially agreed that this agreement shall be considered by the 
parties hereto as forming a part of the lease as aforesaid, and as 
changing and modifying said lease only in regard to the electric 
clause. 

Witness the following signatures and seals on the day and year 
aforesaid. 

(Signed) BRAIN ARP W. PARKER, [seal.] 

(Signed) NEJIB HEKIMIAN. [seal.] 

10 And it is agreed by and between the parties hereto that if, 
during the term of this lease, the building is so injured by 

fire or other casualty, not caused by the negligence of the said party 
hereto of the second part, that the demised premises are rendered 
totallv unfit for occupanv and cannot be repaired within sixty days 
from the time of such injury, then this lease shall cease and deter¬ 
mine from the date of such injury. In such case the said party 
hereto of the second part shall pay the rent apportioned to the time of 
such injury and shall immediately surrender the leased premises to 
the said party hereto of the first part, who shall enter upon and re¬ 
possess the same. If such injury can be repaired within sixty days 
thereafter, the said partv hereto of the first part may enter and repair, 
and this lease shall not he affected, except that the rent shall be ap¬ 
portioned and suspended while such repairs are being made. 

And further, that unless either party hereto shall give to the other 
written notice for removal at least thirty days prior to the end of. the 
term of this lease, it shall continue upon the terms and conditions 
then in force for the further period of one year, and so on from year 
to year, until terminated by either party hereto giving at least thirty 
days’ written notice for removal prior to the expiration of the then 

current year: 

Provided, however, That if the said party hereto of the first part 
shall have given thirty days’ written notice, to be served by leaving 
the same on the demised premises previous to the expiration of said 
term or of any subsequent term created under the provisions 

11 hereof, of its intention to change the terms and conditions of 
this lease, and the said party hereto of the second part shall 

hold over at the end of the then current term after such notice, the 
said party hereto of the second part shall be considered as his tenant 
under the terms, remedies and conditions of said lease as changed and 
modified by said notice for the further period of one year and there¬ 
after from year to year until terminated as hereinbefore provided, 
with the same effect as if a new lease in such form had been executed; 
the object of the foregoing clause is to avoid the necessity of exe¬ 
cuting a new lease every year. 
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The said party hereto of the second part hereby expressly agrees to 
aJid with the said party hereto of the first part, his legal representa¬ 
tives and assigns, that if he shall fail or neglect to do and perform any 
promise, undertaking or agreement herein contained :(as if the same 
were now here repeated), and especially if he shall fail or neglect to 
pay any instalment of rent, or any part thereof, when and as the 
same shall be and become due and payable, the said party hereto of 
the first part, his legal representatives and assigns, may thereupon 
terminate this lease and the tenancy thereunder by a seven (7) days’ 
summons as provided by law, the said party of the second part hereby 
expressly waiving all right to a thirty (30) days’ notice to quit. It 
is agreed that no claim for repairs or other default on the part of the 
Lessor shall be set up by the Tenant as a defense for the non-pay¬ 
ment of the rent. 

It is expressly understood and agreed by and between the parties 
hereto that no waiver of any breach of any covenant herein 
12 contained shall be construed to be a waiver of the covenant 
itself or of any subsequent breach thereof. 

# If is bIso agreed that all rights, remedies and liabilities herein 
given to or imposed upon either of the parties hereto shall extend to 
the heirs, executors, administrators, successors, and so far as this lease 
and the term created thereby is assignable by the terms hereof, to the 
assigns of such party. 

It is further agreed by and between the parties hereto that notwith¬ 
standing the term of this lease hereinbefore expressed, the party of 
the second part maw vacate said premises at any time by giving the 
party of the first part, his legal representatives or assigns, a written 
notice delivered at its office, to take effect thirty days from the end 
of the then current month; provided and only upon condition, that 
the party of the second part shall obtain for said premises another 
tenant acceptable to the party of the first part, and in consideration 
of such privilege by the party of the second part of vacating said ' 
premises, the party of the first part, his legal representatives "or as¬ 
signs, shall have the right to terminate this lease and repossess said 
premises at any time during the term thereof aforesaid by giving the 
party of the second part a notice in writing to take effect thirty days 
from the end of the then current month, which notice may be served 
personally on the party of the second part or by attaching a copy 
thereof to the door of the premises. 

In testimony whereof the said parties of the first and second parts 
have set their hands and seals hereto on the day and year first herein¬ 
before written. 

(Sgd.) BRAINARD W. PARKER, [seal.] 

(Sgd.) NEJIB HEKIMIAN. [seal.] 

Witness-: 


13 Note.— In consideration of this lease the party of the first 

part agrees to provide steam-heat from the 15" of October to 
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the 15" of April each year, party of the first — disclaiming an- liar 
bilitv in event the above mentioned service shall be interrupted 
through no fault of party of the first part. The party of the second 
part agrees to buy the necessary electric current from party of the 
first part, for lighting the leased premises, in accordance with a sup¬ 
plemental agreement of even date, with Brainard W. Parker, hereto 

attached & made a part hereof. 

Demurrer. 


Filed March 7, 1916. 


Now comes the defendant by his attorneys and says that the decla¬ 
ration filed herein as amplified by the further particulars filed herein 

is bad in substance. EUGENE A. JONES, • 

C. R. AHALT, 

Attorneys for Defendant. 


Note. 

Among the matters of law to be argued at the hearing of the above 
demurrer are the following: 

1. Assumpsit cannot be maintained on a sealed instrument. 

2. A person not a party .to a sealed instrument cannot 

14 maintain an action thereon at law. 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Defendant. 

Mr. B. W. Parker, Attorney for Plaintiff: 

Please take notice that we shall call the above demurrer to the at¬ 
tention of the court on Friday, March 10, at ten o’clock a. m. — as 

soon thereafter as counsel may be heard. 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 


Friday, March 24, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 


******* 

Upon hearing the demurrer of defendant to the plaintiff’s declara¬ 
tion in this cause, it is considered that said demurrer be and hereby 
is overruled, to which defendant notes an exception. 
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Pleas. 


Filed April 1, 1916. 

******* 

Comes now the defendant by his attorneys and for pleas to the 
declaration herein filed says, F 

1. -That he did not promise as therein alleged, 
h® is not indebted as therein alleged. 

, 3 ;, T ' lu , t tl ‘ e " 'itten instrument sued on was executed and delivered 
by the defendant upon the express understanding agreement and con¬ 
dition, that the same should not he effective until the performance by 
one Brainard W. Parker who purported to act as the attorney and 
agent for the plaintiff, and who is so described in the instrument sued 
upon, oi a certain parol antecedent agreement theretofore entered 
into between this defendant and the said Parker claiming to act as 
aforesaid, by the terms of which said agreement, the said Parker 
claiming to act as attorney as aforesaid, undertook and promised to 
install in the premises mentioned in the declaration, toilet facilities 
in the basement thereof, or by cutting an opening in the rear wall of 
the premises, to give the defendant access to the general toilet facili¬ 
ties afforded all the tenants of the building of which said premises 
mentioned in the declaration forms a part; and by the further terms 
of which said parol agreement, and as an inducement to thisdefendant 
to sign the instrument sued on (which was not signed until long 
after the beginning of the term attempted thereby to be created and 
then only after continued solicitation by said Parker) it was un¬ 
derstood and agreed that said instrument should not be re¬ 
lb garded as effective or binding upon either party thereto until 
the completion of the installation of said toilet facilities or 
access to the general accommodations of the building; and the’de- 
fendant says that no toilet facilities or accommodations, nor any 
access to any toilet facilities or accommodations have been furnished 

in accordance with said parol agreement, and this he is ready to 
verify. J 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Defendant. 


Affidavit of Defense. 

******* 

District of Columbia, ss : 

Nejib Hekimian being sworn says that he has a just and meri¬ 
torious defense to the claim set forth in the declaration filed herein 
the grounds whereof are as follows: First, that the contract evidenced 
by the written instrument sued on was not entered into between the 
plaintiff and this defendant, but between one, B. W. Parker and 
this defendant, and said contract was intended and expressed to be a 
2—2979a 
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contract under seal between said B. W. Parker and this defendant. 
Second that said contract never became effective because it was exe¬ 
cuted and delivered on a condition precedent which was never per¬ 
formed. as appears by the statements of the third plea hied herewith 
which third plea is hereby expressly referred to and made a 

17 part hereof as if set out in h*c 'erba.^^ jjeKIMIAN. 

Subscribed and sworn to before the undersigned Notary Public 
this l^tdayof April, 1916. M BRENT Y OUNG, 

[SEAL. J Notar y Public. 


Motion for Judgment under (3rd Pule. 

Filed April 5, 1916. 

****** * 

Now comes the plaintiff by his attorney and moves the court for 
judgment against the defendant for the amount claimed in the decla¬ 
ration filed herein, and for .grounds of said motion states: 

That the said defendant has not filed along with Ins picas in ba 
an affidavit of defense which sets up any legal or good defense to 
plaintiff's claim or which denies the right of the plaintiff to recover 
the whole, or any part of, his said claim, as required by Rule Seventy- 

three of this court. j g easbY-SMITH, 

Attorney for Plaintiff. 

Eugene A. Jones and C. R. Ahalt, Esqrs.. . . 

Please take notice that the foregoing motion will be for 
18 hearing before one of the Justices holding Circuit Court on 
Friday^ April 8, 1916, at one-fifteen P. M. or as soon there- 

after as counsel may be heard. ^ g EASBY-SMITH,. . 

Attorney for Plaintiff. 

Copy of foregoing motion and notice received this 5th day of April, 

1916 ‘ EUGENE A. JONES, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 28, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

***'**♦♦ 

This cause coming on to he heard upon the motion of Pontiff 
filed herein by his Attorney for judgment against defendant under 
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the 1 3d Rule of this Court, it is considered that said motion be, and 
it hereby is granted. 

Therefore it is considered that the plaintiff herein recover against 
the defendant herein the sum of Six hundred and sixty-six and 
66/100 dollars ($6b6.66), with interest on Three hundred and 
thirty-three and 33/100 dollars ($333.33), thereof from the 1st day 
of January, 1916, and on Three hundred and thirty-three and 
33/100 dollars ($333.33) thereof from the 1st day of February, 
1916 being the money payable by said defendant to plaintiff by rea¬ 
son of the premises, together with the costs of suit, to be taxed 
19 by the Clerk, and have execution thereof. 

From the foregoing judgment the defendant by his Attor¬ 
ney in open Court, in the presence of the Attorney for plaintiff, notes 
an appeal to the Court of Appeals of the District of Columbia, and the 
penalty of the bond on said appeal to operate as a Supersedeas is 
hereby fixed in the sum of Five hundred dollars ($500.00). 


Memorandum. 

May 10, 1916.—Supersedeas bond approved and filed. 


Assignments of Error . 

Filed May 17, 1916. 

******* 

The Court erred: 

•I. In overruling the demurrer. 

II. In rendering judgment under the 73rd rule of this court. 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Defendant. 


20 Order for Transcript of Record. 

Filed May 17, 1916. 

******* 

The Clerk of said Court will furnish transcript of record including * 
declaration; order for further bill of particulars; further bill of par¬ 
ticulars ; Demurrer; order overruling demurrer; plea & affidavit; mo¬ 
tion for judgment; judgment; & assignment of errors. 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Defendant. 
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21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John 1C Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58882 at Law, wherein S. Walter 
Woodward is Plaintiff and Nejib Hekimian is Defendant as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2979. Nejib Hekimian, appellant, vs. S. Walter Woodward. Court 
of Appeals, District of Columbia. Filed Jun- 16, 1916. Henry W* 
Hodges, clerk. 
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